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PURCHASE OF REVERSIONARY 
INTERESTS. 

Ir seems to be well settled in equity 
that the purchaser of a reversionary inter- 
est is under an obligation to prove that he 
gave full value for the purchase, (Gow- 
land v. DeFaria, 17 Ves. 20; Hinchsman 
v- Smith 3 Russ. 433). 

And in estimating the value of a re- 
versionary interest, subject to some con- 
tingency, it must be proved that too great 
a deduction is not made for the con- 
tingency; and sales of reversions de- 
pending on contingencies have therefore 
been set aside. Thus in Barnardiston v. 
Livgood (2 Atk. 133), the contingency on 
which the reversion depefided, was the 
death of Sir Samuel Barnardiston, without | 
issue male. A similar contingency exist- 
ed in the case of Bowes v. Heaps. (3 Ves. 
and B. 117.) In that case Sir William | 
Grant M. R., said, “ whether any individ- | 
ual will marry and have issue is an event 
not easily reduceable to calculation ; but 
a man in such a state of health as George 
Bowes is described to have bcen was not 
according to ordinary probabilities, likely 
to have children. The Court has not 
held that, a bargain depending on a con- 
tingency is wholly out of its reach. Lord 
Ardglosse v. Muschamp, (11 Vern. 237.) 
Wiseman v. Beake, (2 Vern. 121.) and 
Barnardiston v. Livgood, (2 Atk. 133.) 
were cases in which death without issue 
male, was the contingency upon which 
the lender or purchaser was to reap the 
stipulated advantage: yet the uncertainty 
of such a risk did not prevent the Court 
setting aside the bargain in each of these 
cases. 

In Baker v. Bent, the reversion depen- 
ded upon the contingency of the tenant 
for life, who was sixty three years of age, 
and a batchelor, dying without issue: 
the purchaser had deducted one half for 
the contingency. Sir John Leach, M. R., 
adopted that principle, and referred it to 
the Master to compute the value on that 





basis. 
48 


In a late case, the principle of setting 
aside these purchases has been carried 
farther than in any preceeding case. A 
person of the name of Crook, a Quaker, 
purchased, at a goss under value, a revis- 
ionary interest ofa person named Addis, 
who was at that time of the age of thirty- 
eight, ofa reckless, improvident, and aban- 
doned character, and in a state of destitu- 
tion, and afterwards transported for felony. 
One Gostling had notice of the invalidity 
of the contract, but ten years afterwards 
he purchased the reversion of Crook, pay- 
ing to Crook the fullvalue. Addis, whose 
term of transportation had expired, and 
who was then in the workhouse, joined 
in the conveyance and confirmed the sale ; 
Crook having doled out some small sums 
to him to obtain his concurrence; Lord 
Langdale, M. R., set the sale of Gostling 
aside, and decreed a reconveyance on 
repayment of. the consideration given by 
Crook to Addis in the transaction. ‘The 
question in the cause is,” said his Lord- 
ship, *‘ whether Mr. Gostling took the re- 
quisite means of making a safe and prop- 
er purchase, and it is very extraordinary 
that knowing, as he did, that the purchase 
of Crook was voidable by reason of the 
fraud which Crook has practised, he 
should contract with Crook alone, not 
only for the interest which Crook profess- 
ed to have purehased, but also for the 
acts which were required to be done by 
Addis, for the purpose of acquiring the 
title which Gostling desired to have.— 
Addis was a person destitute, and pecu- 
liarly liable to be imposed on. Crook 
was a person not only capable of practis- 
ing a fraud, but who actually had prac- 
tised a fraud in this very matter, and yet 
Gostling, wanting an act to be done by 
Addis, and knowing the fraud already 
practised by Crook, engaged Crook to 
procure from Addis the further acts which 
was required to be done. ° nd * 
Whatever consideration Gostling paid, 
seeing thatit all moved to Crook, and no 
part of it to Addis, except through the 
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means of Crook, 1 am of opinion that by 
such dealing as this, Gostling could not 
place himself in a better situation than 
Crook stood, and that by the whole trans- 
action, notwithstanding his payments, he 
subjected himself, as towards Addis, to 
the same responsibility to which Crook 
was already subject.” The conveyance 
was decreed to be fraudulent and void 
against plaintiff, and upon payment of all 
sums by plaintiff, of all sums paid by 
Crook for the reversionary interest a re- 
conveyance was directed and an account 
was ordered to be taken of the rents, of 
monies paid, and of lasting improvements 


— Addis v. Campbell, 4 Bea. 401. 


SPECIFIC PERFORMANCE 


OF BUILDING CONTRACT, 


the archway, at such place as the plain- 
tiff, his heirs and assigns, should think 
most convenient in his pleasure ground. 
On a Bill being filed for specific perfor- 
mance of this agreement, Sir. K. Bruce, 
V.C., said, “If the thing is reasonably 
possible, it must be done. The difficulty 
and expense of performing the contract 
do not necessarily form an objection. In 
a case, | think, of the Brighton Railway, 
before Lord Cottenham; it was shewn that 
the expense of making a road would be 
very great and burdensome ; but his Lord- 
ship did not accede to the reasoning. | 
have no doubt that this work ought to be 
done: the only question is, whether it 
can be enforced on these pleadings; but 
I am clear that under some shape of the 
pleadings, it can be enforced.” The 
counsel for the defendant, then stated, 
“that the directors being trustees, could 
not consent to a decree ; but as the Vice 
Chancellor had intimated his opinion, the 


Some difficulty arises on the cases|defendant would submit to such decree 
whether a Court of Equity will decree |as the court miht make.” 
the specific performance of an agreement; The Vice Chancellor then said: ‘“ The 


tobuild. In Pembroke v. Thorpe, 3 Swant. 
437, n., specific performance of a contract 
to build a house, was decreed by Lord 
Hardwicke. In the case of Mosely v. 
Virgin, 3 Ves. 184, a bill of this nature 
was dismissed ; but the Court said, “ If 
the transaction and agreemect to build is 


course of the argument, and the intima- 
tion of the defendant’s counsel, render it 
unnecessary for me to give that further 
consideration to the authorities and points 
in difference, which, if the case were ad- 
versely contested 1 should have done. 
Consistently with the case of Flint v. 


in its nature defined, perhaps there would | Brandon, 8 Ves. 162, with which I agree, 


not be much difficulty to decree specific 
performance.”” In the case of Franklin 
v. Taton, 5 Madd. 469, specific perfor- 
mance of an agreement of this nature 
was decreed, but the decree was unop- 
posed. 

On the other hand, in Evrington v. Ag- 
nesley, 2 Bro. C. C, 342, the Court de- 
clined to order specific performance, be- 
cause money was an adequate compensa- 


it is competent to this court to interfere 
to enforce the specific performance of a 
contract by a defendant to do defined work 
upon his property, in the performance of 
which the plaintiff has a material inter- 
est, and which is not capable of adequate 
campensation in damages. The. defen- 
dants having purehased land intersecting 
the plaintiff’s land, contracted to make a 
communication for carriages through the 











tion; and in Lucas v. Camerford, 2 Bro.' land thus acquired by them, for the plain- 
C. C. 166, 1 Ves. Junr. 255, and 8 Sim. | tiff, from one side to the other. The de- 
499, Lord Thurlow said, there could not|fendants have acquired property under 
be a decree to rebuild, as he could no that contract, and its performance is now 
more undertake the conduct of a rebuild-| resisted ; for what reason, it does not, on 
ing, than of repairs. the pleadings, plainly appear. Damages 

In a recent English case the Great/ would not be an adequate compensation. 
Western Railway entered into a treaty|In my opinion, the plaintiff has a right 
with Mr. Storer, on condition of his aban-| to specific performance, and it is compe- 
doning his opposition to one of their bills| tent to this court to say that the work 
to construct, and for ever thereafter main-| shall be properly done. The company 
tain, one neat archway, sufficient to per-'seem to think that the court might deal 
mit a Joaded carriage of hay to pass under more Jenienty with them than a jury; im 
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that they are probably right, for this 
would, possibly, be a case for very heavy 
damages. There is no difficulty in en- 
forcing such a decree. The court has to 
order the thing to be done, and then it is 
a question capable of solution, whether 
the order has been obeyed. The com- 
pany is bound to perform the agreement ; 
but on the other hand, the plaintiff must 
give the company every facility for ma- 
king the approaches, and must put them, 
as I understand he undertakes to do, into 
possession of the land necessary for such 
approaches. - Though this is not a judg- 
ment after all the deliberation which, un- 
der other circumstances, I should have 
bestowed on the case; yet my present 
opinion is clearly as I have stated.” Storer 
v. The Great Western Railway Company, 
2 Y. and C., N. S., 48. 


HISTORICAL OUTLINE OF THE LAW. 
Part V. 


Ricwarp II. 


By one of the first statutes passed in 
this reign, viz. 2 Rich. II., c. 4, various 
regulations were made with regard to the 
navy, one of which authorized the im- 
pressing men by the king’s commission ; 
and all seamen deserting from the service 
forfeited double their wages, and were 
to be imprisoned for a year. 

By the 5 Rich. IL, st. I, c. 3, no mer- 
chandize was allowed to be exported or 
imported except in British ships; and 
exporting gold or silver out of the realm 
was forbidden. Other acts were also 
passed, viz. the 6 Rich. II., c. 3, and 
14 Rich. IL., ¢. 6; and thus commenced 
the first navigation laws of the kingdom. 

Persons were also restrained by 5 Rich. 
II., st. 1, ¢. 2, from going abroad without 
the king’s licence. 

By the 5 Rich. II., st. 2,c. 4, a penalty 
was inflicted for non-attendance at Par- 
liament. 

Several enactments were made to lessen 
the power of the clergy and to repress 
the interference of the Court of Rome, 
amongst others the 3 Rich. II., c. 5, pro- 
hibiting citations to Rome. The Arch- 
bishops of Canterbury and York thought 
it necessary to make protestations against 


and the rest of the clergy. Notwith- 
standing this, the statute 16 Rich. II., ec. 
5, prohibiting the purchase of bulls for 
the purpose of staying execution of judg- 
ments passed in the secular courts re- 
specting matters of an ecclesiastical na- 
ture. The practice of deputing a vicar, 
curate, or capellan, as they were called, 
to perform the duties of a church upon a 
very scanty salary, which had grown to a 
very great height in this reign, and had 
brought religion into disrepute, rendered 
it necessary to enact that the person so 
deputed should be adequately endowed. 

The statute 12 Rich. I1., c. 3, was 
passed for the purpose of preventing va- 
grancy. In order to effect this, it was 
enacted that labourers should not leave the 
hundred in which they dwelt without a 
letter-patent. Various games were also 
prohibited to them, as dice, quoits, cast- 
ing of the stone kails, tennis, and other 
games. 

Going armed, except on certain occa- 
sions, was forbidden; bows and arrows, 
however, were permitted on Sundays and 
holidays. 

The practice of conveying land to nom- 
inal feoffees, which had been introduced 
by the ecclesiastics towards the end of 
the preceding reign, to the use of religious 
houses, thus distinguishing between the 
possession gnd the use, by which the reli- 
gious house received the actual profits, 
while the seizin ofthe lands remained in the 
feoffee, was forbidden by a statute passed 
in the 5th year of this reign, cap. 55. It 
enacts that the lands which had been so 
purchased should be amortized by licence 
from the crown, or else be sold to private 
persons; and that for the future uses 
should be subject to the statutes of mort- 
main and forfeiture like the lands them- 
selves. And that the purchasing large 
tracts of land adjoining to churches; and 
conseerating them by the name of ehurche 
yards, was within the words (arte et in- 
genio) of the statute against mortmain., 

A remedy for words spoken against a 
peer, judge or other great officer of the 
realm by two statutes in this reign, was 
given by an action on the case. 

And spreading false news to make dis- 
cord between the king and the nobility, 
or concerning any great man of the realm, 
was punishable with fine and imprison 





these measures on behalf of themselves 
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When about the reign of Edward III. 
uses of land were introduced, and being 
totally discountenanced by the common 
Jaw courts, were considered as fiduciary 
deposits and binding in conscience by the 
clergy, the separate jurisdiction of the 
chancery as a Court of Equity, began to 
be established. We find that in the 13th 
year of this reign the commons prayed 
that the Chancellor might make no order 
against the common Jaw; and on another 
occasion, that no one should appear be- 
fore the Chancellor where recovery was 
given by the common law. 

The first use of the writ of subpena in 
chancery is ascribed to John Waltham, 
who was Bishop of Salisbury, and Chan- 
cellorto Rich. II. By this writ the party 
Was summoned to appear and answer such 
things as should be objected to against 
him, upon which a petition was lodged 
ascertaining the articles of complaint to 
which he was then compelled to answer. 

The 17 Rich. II., c. 16, authorized the 
chancellor to award damages to injured 
persons. 

It appears that this equitable jurisdic- 
tion of the Court of Chancery was exer- 
cised among the Romans by their pre- 
tors. 

The Court of Constable and Marshal, 
by statute 13 Rich. II., ec. 2, had cogni- 
zance of contracts and other matters touch- 
ing deeds of arms, and war, as well out 
of the realm as within it. An appeal from 
it lies immediately to the king in person. 

The Admiralty Courts had jurisdiction 
and power to try all maritime causes, be- 
ing such as arose wholly upon the sea 
and not within the precincts of any coun- 
try. This was defined by 13 Rich. IL, 
c. 3, and various other statutes in this 
reign. 

The Court of the Marshalsea was for- 
merly before the steward and marshal of 
the king’s house, and was instituted to 
administer justice between the king’s do- 
mestic servants. It held all pleas of tres- 

ass where only one of the parties resi- 
ded within the verge of the court, and all 
contracts, covenants, and debts when both 
the parties resided within the verge of 
the court, which was by the 13 Rich. II. 
to extend to twelve miles round the king’s 
place of residence. 

By the 21 Rich. ll., c. 3, the bare pur- 
pose and intent of deposing or killing the 





king, without any overt act to demonstrate 
it, was made high treason. This, how- 
ever, was entirely abolished in the first 
year of the succeeding reign, by a statute 
which recited, “that no man knew how 
he ought to behave himself, to do, speak, 
or say, for doubt of such pains of trea- 
son ; and therefore it was accorded, that 
in no time to come any treason be judged, 
otherwise than was ordained by the sta- 
tute of king Edward III.” 

It was formerly allowable to every per- 
son dispeised, unless his entry was barred 
by his own neglect or other circumstan- 
ces, forcibly to enter, and take possession 
of lands and tenements, even with arms, 
Statutes were passed in this reign forbid- 
ding such proceedings, and by 5 Rich. II, 
st. 1,c. 8, and 15 Rich. IL, ¢. 2, such en- 
tries were punishable with imprisonment 
and ransom, at the king’s will. 

In this reign, various enactments were 
made for the regulation of various officers 
of justice. Two statutes were passed, 
viz. the 8 Rich. II., c. 2, and 20 Rich. 
II., c. 3, by which various enactments 
were made for the impartial administra- 
tion by the judges of assize. The false 
entry, raising any roll, or changing any 
verdict, was made punishable at the dis- 
cretion of the council. No man was to 
be justice of assize or goal delivery in his 
own county. The time and manner of hold- 
ing the sessions, the qualifications of the 


judges, and the matters over which they 


had cognizance, were also prescribed. 

The appointment of Sheriffs, and the 
time for which they were to hold office, 
were also the subject of legislative en- 
actments by 1 Rich. 2. 

Public nuisances were now, for the first 
time, the subject of legislative enactment. 
Throwing offal or other offensive things 
into the streets and ditches, by the 12 
Rich. 1]., subjected the offender to a pen- 
alty of 40s. 

It was in this reign that Parliament 
enacted, that all above fifteen years of age 
were to pay by way of poll-tax, twelve 
pence each. In consequence of this a 
— broke out, headed by Wat Ty- 
er. 

In this reign also, the charter was taken 
away from the city of London, and the 
courts of justice removed to York, be- 
cause the citizens refused the king £1000. 
These privileges he restored, however, on 








— oa oe he 


— ye FS eS 


nt 


pe 
ve 


: ia 


en 
he 
e- 
0. 
on 





THE NEW-YORK LEGAL OBSERVER. 381 





In Chancery.—Mary H- Renwick v. Robert J. Renwick. 





receiving £10,000 and two golden crowns. 

Bills of Exchange were first used in 
1381. Westminster Hall was built as it 
now stands. 

In this reign, the Chancellor having 
had the firmness to withhold affixing the 
great seal to some important grants, the 
king demanded the seal and sealed them 
himself. 

The title of Marquis was first created 
in this reign, in favor of the king’s bro- 
ther, Robert de Vere, Marquis of Dublin. 

The ‘manner of Richard’s death in 
Pontefract castle is not known; but the 
common story of his having been mur- 
dered by eight assassins, is not borne out 
by evidence. 


~ IN CHANCERY, 


Before the Hon. Reusen H. Watwortn, 
Chancellor of the State of New York. 














Mary H. Renwick v. Rosert I. Ren- 
wick.—21 November, 1843. 


DIVORCE A VINCULO MATRIMONI-WIFE’S CHo- 
SES IN ACTION NOT REDUCED INTO POSSES- 
SION—PERPETUAL INJUNCTION AGAINST 
HUSBANDS—DUTIEs OF THE MASTER— 
COMMISSION TO EXAMINE WITNESSES. 


According to the intention of the legislature of 
this state (2 R. S. 146, § 46), where a marriage 
is dissolved on the ground of the adultery of the 
husband, without reference to the question of 
alimony, the wife is entitled not only to all her 
real estate discharged of the husband’s life in- 
terest therein as tenant by the courtesy initiate, 
and her bedding and furniture, &c. left with her 
by her husband, but also all choses tn action, 
legacies and distributive rights not collected or 
reduced to possession by the husband, as would 
have belonged to her by survivorship if the mar- 
riage had been dissolved by his death, at the 
time of making the decree. 

And the court will award a perpetual injunction 
restraining the husband and all others who may 
have acquired any right or interest in such pro- 
perty, or choses in action under him since the 
commencement of the suit, from bringing or 
prosecuting any suit, or instituting any other 
proceedings whatever, for recovering or obtain- 
ing the possession thereof, or ofany part thereof, 
or whereby the right or interest of the wife may 
bein any wise charged or impaired, or from in- 
termeddling therewith in any way whatever. 

It is not for the master to decide the question 
whether the husband has or has not been guilty 
of the adultery charged in the bill ; he is merely 
to report the proofs with his opinion thereon, for 
the ultimate decision of the ccurt upon such 
proofs ; no exceptions could be filed to the re- 
port of such a case. 


Where the master has proceeded irregularly, 
or where it is necessary to examine other 
witnesses upon the subject matter of the refer- 
ence, the proper course is to make a special ap- 
plication to the court, upon due notice to the 
adverse party, for relief; but if the only objec. 
tion to the report is that the master has formed 
an erroneous opinion upon the testimony in the 
case, that is a mere matter of argument upon 
the hearing of the cause, which the court will 
correct if the master be wrong. 

The master has not the power to grant a certificate 
for a general commission to examine witnesses 
not named therein, exceht by consent of all par- 
ties interested, and who had appeared in the 
cause ; to authorize the granting of a certificate 
for a commission, unless by consent, the party 
applying for it should produce to the master an 
affidavit showing the names, residences and ma- 
teriality of the witnesses sought to be examined; 
so that if any of such witnesses were not credi- 
ble persons, or the adverse party wished to ex- 
amine other witnesses to explain or rebut their 
testimony, he might join in the commission and 
name witnesses on his part, or obtain a certifi- 
cate for a separate commission for that purpose 
at the same time ; and like notice of the exam- 
ination of witnesses under a commission in this 
state, upon a proceeding in the master’s office, 
should be given as was prescribed by the 73d 
rule of the court. 


Tue bill in this case was filed for a di- 
vorce on account of the adultery of the 
husband. The defendant allowed the bill 
to be taken as confessed for want of an 
answer; and the usual order of reference 
was made toa master in New York to 
take proof of the facts charged in the bill, 
and to report such proof to the court, with 
his opinion thereon. The witnesses to 
prove the charge of adultery, resided in 
the county of Tompkins, and upon the 
certificate of the master, a commission 
was issued to a master residing at Ithica, 
to take the examination of the persons 
named in the master’s certificate, and such 
other persons as should be produced bee 
fore such commissioner. Under this com- 
mission the complainant examined three 
witnesses not named therein; and of the 
examination of one of whom the defen- 
dant’s solicitor had not received due no- 
tice. Upon the return of the commission 
the defendant’s solicitor applied to the 
master for a new commission to take tes- 
timony to impeach the witnesses previ- 
ously examined, but furnished no names 
of witnesses, or any affidavit showing that 
the characters of any of those who had 
been examined under the commission, 
were bad. The master refused to granta 
commission, or to delay his final report. 
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He also reported the depositions of the 
three witnesses not named in the commis- 
sion as part of the testimony to establish 
the adultery charged in the complainant's 
bill, although such depositions were ob- 
jected to by the complainant’s solicitor. 
The cause was thereupon set down for 
hearing upon the bill taken as confessed 
and upon the master’s report, and the de- 
fendant’s solicitor applied for leave to ex- 
cept to the report, and set aside the depo- 
sition of the three witnesses as irregularly 
taken, and that he might have further 
time to examine witnesses on his part; 
but he produced no affidavit showing that 
there were any witnesses on his part whose 
testimony was material upon the question 
then pending before the court. 

The Chancellor decided that unter the 
statute the master was not to decide the 
question whether the defendant had or 
had not been guilty of the adultery char- 
ged in the bill, but was merely to report 
the proofs with his opinion thereon for the 
ultimate decision of the court upon such 
proofs ; and that no exceptions, therefore, 
could be filed to the report in such a case ; 
that where the master had proceeded ir- 
regularly, or where it was necessary to 
examine other witnesses upon the subject 
matter of the reference, the proper course 
was to make a special application to the 
court, upon due notice to the adverse party 
for relief; but if the only objection to the 
report was that the master had formed an 
erroneous opinion upon the testimony in 
the case, that was a mere matter of argu- 
ment upon the hearing of the cause and 
would be corrected by the court if the 
opinion of the master was wrong. He 
also decided that the master could not 
grant a certificate for a general commis- 
sion to examine witnesses not named there- 
in, except upon consent of all parties in- 
terested, and who had appeared in the 
cause; that to authorize the granting of 
the certificate for a commission, unless by 
consent, the party applying for it should 
produce to the master an affidavit showing 
the names, residences and materiality of 
the witnesses sought to be examined ; so 
that if any of such witnesses were not 
credible persons, or the adverse party wish- 
ed to examine other witnesses to explain 
or rebut their testimony, he might join in 
the commission and name witnesses on 
his part, or obtain a certificate for a sepa- 








rate commission for that purpose at the 
same time; and that the like notice of the 
examination of witnesses under a com- 
mission in this state, upon a proceding in 
the master’s office, should be given as was 
prescribed by the 73d rule of the court. 

The depositions of the three witnesses 
not named in the commission were order- 
ed to be suppressed; and the cause was 
directed to be heard upon the testimony 
which had regularly been taken only, the 
complainant’s counsel not wishing to re- 
amine those witnesses. 

Mr. B. F. Butler and Mr. A. H. Dana, 
for the complainant. 

Mr. W. S. Sears, for the defendant. 

The CuHancettor.— The adultery of 
the defendant as eharged in the bill, is 
fully established by the testimony of sev- 
eral witnesses. The divorce must there- 
fore be granted as prayed for; and as no 
objection was made upon the hearing, to 
the giving the care and custody of the 
children who had not arrived at the age 
of twenty-one to the mother, their care 
and custody must be committed to her 
until the further order of the court. In- 
deed, it is charged in the bill, and admit- 
ted for the purpose of this suit, that the 
defendant several years since, abandoned 
his wife and family and has coniributed 
nothing to their support, and that the com- 
plainant has provided for the support and 
education of her children out of the in- 
come which she has received from the 
estate of her father under his will. She 
is of course entitled to a decree for costs 
against the defendant. And her counsel 
also asks that the property which has 
been devised or bequeathed to her by her 
father, and the income thereof, may be 
decreed to belong to her, free from any 
claim of the defendant or his creditors or 
assignees thereon ; and that he may be per- 
petually enjoined from taking any pro- 
ceedings to reduce the same or any part 
thereof, to his possession, or to change or 
impair her claim or title thereto, and from 
intermeddling therewith in any manner. 

At the common law the interest of the 
husband in the real estate of the wife on- 
ly continued during coverture, and there- 
fore if she was divorced a vinculo, she 
was entitled to her real estate immediately 
in the same manner as if she had survived 
her husband. And if the husband had 


aliened the same during the coverture, she 
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could bring her writ of cut ante divorti«m 
to recover the land, (Fitz. Nat. Brev. 204, 
471; Coke Litt. 326). And although the 
husband has sold his interest which he 
has obtained by the marriage, in the real 
estate of the wife, or the same has been 
delivered over to a creditor of the husband 
on an extent, a divorce granted to the wife 
divested the title of the grantee or tenant 
by elegit, in the same manner as if the 
marriage had been dissolved by the death 
of the husband, (Barber v. Root, 10 Mass. 
Rep. 260). So in relation to all rights 
and choses in action in which it was ne- 
cessary during the coverture that the suit 
to recover the same should be brought in 
the name of the husband and wife jointly, 
and where the right of action would sur- 
vive to the wife or her personal representa- 
tive in case the husband died first, the di- 
vorce of the wife for the misconduct of 
the husband must, upon the same princi- 
ple, belong to the wife, where the husband 
has not re@iced the same to possession 
previous to the divorce; in the same man- 
ner as if the coverture had been termina- 
ted by the death of the husband at the 
time the divorce was completed. And 
where the husband has forfeited all right 
to the wife’s property by his wilful viola- 
tion of the marriage contract, it is per- 
fectly just and equitable that she should 
be permitted to retain for her own use, and 
for the education and support of the chil- 
dren of the marriage, if there are any, all 
the real and personal estate which belong- 
ed to her at the time of the marriage, or 
which has come to her by gift, devise or 
descent, from any of her relatives during 
the coverture, and which the husband has 
not recovered and reduced to his actual 
possession previous to the commission of 
the offence for which the divorce is grant- 
ed. (See Haviland v. Myers and Bloom, 
6 John., Ch. Rep. 178; Van Duzerv. Van 
Duzer, 6 Paige’s Rep. 368 ; Hake v. Fink, 
9 Watts’ Rep. 336; Gallego v. Gallego’s 
executor, 2 Brock. Rep. 285). ‘The court 
of errors and appeals in the state of Mis- 
sissippi went further than this, in the case 
of Tewksbury v. Tewksbury (4 How. Rep. 
188), and decreed to the wife upon grant- 
ing a divorce, on account of the adultery 
of the husband, a restoration of all the 
property which he had received by virtue 
of the marriage. 


The statute of this state gives to the! 





wife upon the dissolution of the marriage’ 
on the ground of the adultery of the hus- 
band, as a matter of right and without 
reference to the question of alimony, all 
the real estate of which the husband is 
then seized in the right of his wife and of 
which she is the real owner, and also any 
goods or things in action which were left 
with her by the husband, or were acquired 
by her own industry, or which were given 
to her by devise or otherwise, or to which 
she is entitled by the decease of any of 
her relatives intestate, as her sole and ab- 
solute property, (2 R. S. 146, § 46). And 
the evident intention of the Legislature 
was not only to give to her such real es- 
tate discharged of the husband’s life in- 
terest therein as tenant by the curtesy 
initiate, and her bedding and furniture 
&c. left with her by the husband, but also 
all choses in action, legacies and distribu- 
tive rights not collected or reduced to 
possession by the husband as would have 
belonged to her by survivorship if the 
marriage had been disolved by his death 
at the time of making the decree. If 
this does not coverthe whole property to 
which she was entitled under the will of 
her father except what the husband has 
received and spent, or has reduced to 
possession and transferred to a bona fide 
purchaser previous to the time of the com- 
mencement of this suit, she is entitled to 
whatever remains thereof to be applied 
to the support and education of such of 
the children of the marriage as are mi- 
nors. 

The decree will therefore declare her 
rights accordingly and award a perpetual 
injunction restuaining the defendant and 
all others who may have acquired any 
right or interest in such property or choses 
in action under him since the commence- 
ment of this suit, from bringing or prose- 
cuting any suit or instituting any other 
proceedings whatever for recovering or 
obtaining the possession thereof or of any 
part thereof, or whereby the right or in- 
terest of the complainant therein as above 
declared shall or may be in any wise 
charged or impaired, or from intermed- 
dling therewith in any way whatever. 


—_— 


Very ridiculous—A Counsellor with a 
long pvinted nose talking of filing a Bill. 
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Before the Hon. Lewis H. Sanprorp, 
Assistant Vice Chancellor of the first 
Circuit. 


Morrir Ketcuvum and others v. ALBERT 
Haws«sand others—September 4, 5, 1843. 


JURISDICTION—CREDIBILITY OF WITNESS. 


Where an objection on the ground of jurisdic- 
tion is not taken, either by demurrer or plea, 
before the defendant enters into his defence 
at large, a Court of Equity having general 
jurisdiction will exercise it; but the same 
objection may be taken in an answer if the 
defendant ask the same benefit of defence 
as if he had demurred. 

A payee ofa note who indorses it, is in the ab- 
sence of any fraud on his part, a compe- 
tant witness in a suit for the recovery there- 


of. 


The facts of this case sufficiently ap- 
ear in his honor’s adjudication. 

Mr. W. J. Sears, for complainants. 

Mr. W. Silliman, for defendant Hawks. 

The Assistant Vice CHANCELLOR :— 
The bill in this case shows that the com- 
plainants have a remedy at law, and it 
does not present any ground for the in- 
terference of this court. And if the ob- 
jection had been taken by the defendant 
Hawks at the propey time, I would glad- 
ly have sustained it. Isay gladly, be- 
cause such a resort tothe Court of Chance- 
ry, is not to be favored or encouraged. 

The old and well settled rule of the 
court is, that if the objection onthe ground 
of jurisdiction is not taken either by de- 
murrer or plea, before the defendant enters 
into his defence at large, the court having 
the general jurisdiction will exercise it. 
(2 Daniell’s Ch. Pr. 34. Lube’s Prine. 
of Eq. Pl. 235. 242. p. 2. ch. 4. and id. 
32) This rule applies as well to cases 
which are within the common law juris- 
diction as to those which properly belong 
to the ecclesiastical, or the local equity 
courts. The Chancellor in Grandinv. Le 
Roy, 2 Paige 509, and previously in Han- 
ley v. Cramer, 4 Cowen 727, has estab- 
lished the rule emphatically in this court, 
with the modification, that the objection 
may be taken inthe answer also. But when 
the defendant, relying upon this objection, 
fores,ves the speedy and cheap defence by 
demurrer or plea and avails himself of the 
objection by an answer which necessari!y 
goes into the whole merits of the contro- 





versy, he is bound to state the point spe- 
cifically and plainly. (Wiswell v. Price 

3 Paige 313.) It has been decided thay 
the general clause sometimes inserted in 
answers, craving the same benefit as if 
the party had demurred or pleaded, will 
not suffice unless the ground of defence 
is specifically stated or pointed out. Here 
the defendant did not demur. In his an- 
swer, after stating his defence to the note 
in question, and answering most of the 
charges in the bill, he says, “that he is 
‘¢ informed and believes and so states the 
“‘ fact to be, that if the said complainants 
“are the just and legal owners of the 
‘said promissory note by an assignment 
“thereof from the said Thompson & Co., 
‘¢ yet the said complainants have no equi- 
“table claim against this defendant for 
“the monies thereby secured to be paid 
“that can be enforced in this court in the 
‘name of the said complainants or other- 
“ wise.” 

This is said to be an objeqion to the 
jurisdiction of the court on the ground 
that the complainants have a remedy at 
law. If it were so intended, it appears to 
me, to have been very blindly expressed, 
It seems more like a general issue to the 
bill, a traverse of the complainants’ equi- 
table claim here or otherwise, as a matter 
of fact. In connexion with theaverment 
of the failure of consideration just prece- 
ding, it is a mere denial of the complain- 
ants’ right as holders of the note. 

If the pleader had added, that the de- 
fendant asked the benefit of defence from 
the allegation as if he had demurred to 
the bill, we might have inferred, or at 
least conjectured, that he was intending 
to contest the jurisdiction of the court.— 
But the clause whieh I have quoted, stands 
without explanation, and | cannot give to 
it a force and direction which it clearly 
was not calculated to express to the oppo- 
site party. Where the defendant chooses 
to make an objection of this nature in his 
answer, it is due to fair dealing that he 
should state it frankly and openly, so that 
the complainant may know the defence 
relied upon, and that if he persists in pro- 
ceeding, it will be at the peril of being 
turned out of court with the accumulated 
costs, without having tested the merits of 
the controversy. It is not just for the de- 
fendant to express the objection in such a 
covert mode that the complainant will be 
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likely to overlook it, or in such dubious} was adjusted as Thompson says, and the 


language that it requires an argument to 
satisfy the Court that he really intended 
to raise that question. 1 must hold that 
the defendant has by his answer submitted 
himself to the jurisdiction of the court. 

It is also objected to the jurisdiction of 


the Vice Chancellor of this circuit that | 


the assignors of the note were not proper 
parties, and that there is no circumstance, 
save their residence here, which authori- 
zes the suit to be brought in this circuit. 

This objection isnot raised at all in the 
answer. If it were, it is not well found- 
ed. The assignors are all proper parties, 
although perhaps not necessary parties in 
this case. Story’s Eq. Pl. 318. §1057. 
1. Daniell’s Ch. Pr. 291. 2. 

The next point of enquiry is as to the 
competency of Seth C. Thompson as a 
witness. He was the payee of the note 
and transferred it to one, through whom 
i, came to the complainants. 

His transfer was a formal assignment, 
without covenant or promise: and there 
is no proof of any fraud or misrepresen- 
tation on his part. Soulden v. Van Rens- 
selaer,9 Wend. 293, shows that he was a 
competent witnese. The case of Lolden 
v. Baker, 1 Metcalf 193, was put on the 
ground that the defendant had procured a 
fraudulent endorsement of .the note. 

The only remaining question in the 
case is in regard to the defence to the note 
which is set up by Hawks. He relies 
upon a promise of Thompson when the 
note was given, to defend the title to the 
property for which the note was given. 
The proof of this promise is certainly 
positive, and it is equally certain that it is 
utterly inconsistent with many of the ac- 
knowledged facts in the case. One of 
these is the formal bill of sale of the pro- 
perty, in which Thompsonis made to agree 
to give Hawks storage on the psemises of 
Beach and Westcott ; which instrument 
was drawn up at the request of Hawks, 
and which is silent as to any such agree- 
ment. Again, the only controversy as to 
title, as 1 am satisfied was between 
Thompson and Hawks. The latter had 
sold the property on an execution against 
Ford and Smith, and had already com- 
menced taking it away. Thompson claim- 
ed it by an order from Westcott and 
Beach, to whom Ford and Smith had as- 





bili of sale corroborates it, by Thompson 
deducting $125 from the value of the 
property, and taking Hawks’ note for the 
ballance at a year without interest. Fi- 
nally Thompson swears point blank against 
Pierce in reference to this agreement to 
defend the title. And if it were proved, 
the case of Van Ostrand v. Reed, 1 Wend. 
424, renders it very doubtful, whether 
the fact could be admitted in support of 
the evidence. 

If however Thompson had agreed to 
warrant the title of the property, or is to 
be deemed liable on his implied warranty 
on such a compromise, the defence fails 
in establishing that there was a defect of 
title. I must lay out of view the suit in 
the Wayne Common Pleas, for the evi- 
dence does not connect it with this trans- 
action. 

Upon the testimony, I am satisfied that 
the title of Thompson was good. The 
facts were these :—Thompson had a judg- 
ment against Ford and Smith who had 
assigned this and other property to West- 
cott and Beach. The accounts between 
those firms were unsettled, and Smith 
claimed that the property assigned over- 
paid W. & B. about $300. Thompson 
arrested Smith on a process for fraud un- 
der the act to abolish imprisonment for 
debt, and to settle that proceeding, Beach 
of the firm of B. & Westcott, agreed to 
pay Thompson’s judgment in the proper- 
ty in queston. The proceedings were 
suspended a week, and Smith was told by 
the Judge that he was under arrest when 
he left. This was at Utica. All the par- 
ties except Thompson resided at Clyde, 
and the property was there. They all 
came directly to Clyde, and then Thomp- 
son, after obtaining a written order for 
the property from B. & W. on which their 
miller measured out the shorts to him, 
and after receiving the possession of the 
other property from Mr. Redfield who 
had been directed by Beach at Utica to 
deliver it to Thompson; found Hawks 
claiming the shorts under his Sheriff ’s 
sale and about taking them away. He 
then insisted on taking Smith back to 
Utica on the previours arrest, but it seems 
he did not proceed upon the arrest ; and 
immediately afterwards the bill of sale in 
question was made to Hawks and the 


signed it. Here was the dispute, and this jnote given. Beach and Westcott now 
48* 
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claim that they never parted with the 
property, on the ground, I. that Beach 
alone could not transfer it for Smith’s 
debt, and 2. that Thompson did not fulfil 
his part of the agreement. As to the 
first, there can be no doubt of Beach’s 
authority to transfer the property, under 
the circumstances which I have stated, and 
having once given the order to Thompson 
and delivered the property as already 
stated, they could not reeall it. As tothe 
second ground, I am satisfied that Thomp- 
som did perform on his part and relin- 
quished his proceeding as well as his 
judgment against Smith. His insisting 
on the old arrest of Smith, on finding the 
property held adversely by Hawks, was 
not of itself a breach of the contract.— 
And if it were, it is manifest that the 
breach was immediately waived, and 
Smith discharged, on that difficulty being 
overlooked. The fact that Beach and 
Westcott suffered Redfield to deliver the 
horse and cart, and Hawks to take away 
the shorts out of their mill and from the 
custody of their miller, is strong evidence 
of their assent to the completion of the 
compromise agreed upon at Utica. 

The defence on the merits fails, and 
there must be a decree for the payment 
of the note, interest and costs of suit.— 
The defendant admits that he was called 
upon for payment and refused to pay. I 
think he should be charged with the costs. 














SUPREME COURT, 


Supreme Court of the Statc of New York. 





Before the Hon. Samvet Netson, C. J., 
and Judges Bronson and Cowen. 


Rosert Woopseck and Henry R. 
Woopseck v. Joun Ketter. 


ERROR TO MONTGOMERY, C. P. 


TRESP ASS—PLEADING—EVIDENCE. 


In a suit by K against W ina justice’s court in 
trespass, quare clausum fregit, the defendants 
pleaded title, and an action was thereupon 
brought in the Common Pleas. On the trial 
the plaintiff, to prevent the defendants setting up 
title, gave in evidence the record of a former 
recovery by the plaintiff against the defendant 
It appeared by the Record in question, that title 
to the land could not properly come in question 
in that action. The Court of Common Fleas 





refused to strike the record out of the case, but 
submitted it to the jury as a matter of fact, for 
them to determine whether the title did come in 
question on the former trial. 

Held, that the direction of the court below was 
wrong. 

When a defendant has not pleaded or given notice 
of title in a justices court, he cannot be permit- 
ted to set it up on the trial upon appeal in the 
Common Pleas. 


Ketter sued the two Woodbecks be- 
fore a justice in trespass quare clauswm 
fregit. The defendants pleaded title, and 
an action was thereupon brought in the 
Common Pleas. On the trial the plaintiff, 
for the purpose of barring the defendants 
from setting up title, gave in evidence the 
record of a former recovery in the year 
1825, by the plaintiff against the defen- 
dant. Robert Woodbeck, in an action of 
trespass quare, &c., which was commen- 
ced before a justice, in which the defen- 
dant pleaded the general issue, and gave 
notice that he would show the violation 
of an agreement by the plaintiff in not 
repairing the division fence between them, 
whereupon the defendant repaired it, which 
was the same trespass, &c. After a judg- 
ment for the defendant before the Justice, 
the cause went to the Common Pleas by 
appeal, where the plaintiff recovered. It 
was proved that on the trial mentioned in 
that record, no paper title was introduced, 
that it was a mere squabble for possession, 
and possession was the only point sub- 
mitted to the jury. The defendants ex- 
cepted to the opinion of the court in ad- 
mitting the record, and after the evidence 
on both sides was through, they moved 
to strike the record out of the case; but 
the court refused, and submitted it to the 
jury as a matter of fact for them to decide, 
whether the title did come in question on 
the former trial ; telling them that if the 
title did come in question, the defendants 
were now precluded from setting uprtheir 
title. Exceptions. Verdict and judgment 
for plaintiffs. 'The defendants now bring 
error. 

N. Hill, Jr., for plaintiffs in error. 

S. Stevens, for defendants in error. 

By the Court, Bronson, J.—The title 
to the land could not properly come in 
question in the former action. As the de- 
fendant neither pleaded nor gave notice of 
title before the Justice, he would not be 
permitted to set it up on the trial upon 
appeal in the Common Pleas, ( Dewey v. 
Bordwell,9 Wend. 65); and besides, the 
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title did not in fact come in question on 
that trial. The court below was clearly 
wrong upon this point, and the other ques- 
tions need not be examined. 

Judgment reversed. 


Bereu and Bereu v. PFeEIrrer and 
WISssMAN. 


ERROR TO THE SUPERIOR COURT OF 
THE CITY OF NEW YORK. 


ARBITRATION—AWARD— EVIDENCE-——PRAC- 
TILE. 


In a case referred to arbitration, it was agreed in 
the submission that judgment should be render- 
ed upon the award by the Superior Court of the 
city of New York: the arbitrator awarded that 
B and B should pay to P and W acertain sum 
of money, and that each party should withdraw 
their suit. It appeared that the parties conduct- 
ed their proceedings before the arbitrators in 
person, and that the witnesses on both sides 
were examined without being sworn ; but no 
objection was made before the arbitrators to 
such mode of proceeding. Upon motion in the 
Superior Court upon affidavits of these facts, the 
court made an order vacating the award, and 
awarded costs to P. and W. 

Held, that the award should not have been vaca- 
ted, and order of the court below reversed. 

Where the order vacating an award is reversed, 
the proceedings are either to be remitted to the 
court from which they were removed to pro- 
ceed thereon, or the Court of Review may pro- 
ceed after due notice to the party complaining 
of the award, to modify or confirm the same in 
the same manner as if application for such pur- 
pose had been originally made to such court.— 
(2 RS. 544. §20. 21.) 

Where Plaintiffs in Error desire an order of court 
confirming the award, but the s:atute requires a 
notice to the defendants in Error the proper 
course is torequire them ‘o shew cause at aspe- 
cial term why the award should not be confirm- 
ed, and if no sufficient cause be then shown the 
Plaintiffs in Error will be entitled to perfect a 
judgment of reversal and a judyment in their fa- 
vor upon the award. (99. 14. 15.) 


A controversy having arisen between 
the parties in relation to the building of a 
ship, and cross actions having been com- 
menced, they entered into bonds submit- 
ting the whole matter to the arbitrament 
of two individuals, who had power to ap- 
point athird. It was agreed in the sub- 
mission that judgment should be rendered 
upon the award of the Superior Court of 
the city of New York. The arbitrators 


each party should withdraw their suit, 
and pay theirownexpenses. Pfeifferand 
Wissman made a motion in the Superior 
Court, upon certain affidavits and papers, 
to vacate the award pursuant to 2 R. S. 
542,§ 10. The motion was opposed by 
Bergh and Bergh, and the court made an 
order vacating the award, and awarding 
costs to P and W, ($19). A judgment 
record containing all the affidavits and 
papers on both sides and the order of the 
court was made up and filed; and Bergh 
and Bergh now bring error pursuant to 
§ 20 of the statute of arbitrations. 

C. Edwards, for plaintiffs in error. 

F. B. Cutting, for defendants in error. 

By the Court, Bronson, J.—The pro- 
ceedings were not conducted in the most 
formal manner. The parties went before 
the arbitrators without the aid of counsel ; 
they submitted their own statements and 
explanations, and the witnesses on both 
sides were examined without being sworn. 
The counsel of Messrs. Pfeiffer and Wiss- 
man consider this last fact as fatal to the 
award, and it was said at the bar that on 
this ground the award was vacated by the 
Superior Court. No objection was made 
before the arbitrators to the course which 
was pursued, and the parties must be ta- 
ken to have consented that the witnesses 
should be examined without being sworn. 
It is true that Mr. Bremeyer, the principal 
clerk of P and W, mentioned to one of the 
arbitrators that a particular witness had 
not been sworn, and was answered that it 
was not necessary; and at a subsequent 
period he told another of the arbitrators 
that he thought a particular witness should 
be sworn, and received for answer that 
there was no occasion for it. In these 
answers Mr. Bremeyer apparently acqui- 
esced without objection. And besides no- 
thing was said to the arbitrators as a body, 
and they could not but have supposed, 
that they were going on with the full as- 
sent of both parties. If referees had pro- 
ceeded in this manner without objection, 
it would not have furnished a sufficient 
ground for setting aside their report. Much 
less is it a reason for annulling the award 
of arbitrators. 

The other objections to the award are 
still less important, and were not much 
pressed upon the argument. We think 
the award should not have been vacated, 





awarded that Pfeiffer and Wissman should 
pay to Bergh and Bergh $1218; that 


and the order of the court below must 
therefore be reversed. 
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Where the order vacating an award is 


reversed, the proceedings are either to be 
remitted to the court from which they were 
removed, to proceed thereon ; or the court 
of review may proceed, after due notice 
to the party complaining of the award, to 
modify or confirm the same, in the same 
manner, and with like effect, as if appli- 
cation for that purpose had been originally 
made to such court, (2 R. S. 544, § 20, 
21). The plaintiffs in error desire an or- 
der of this court confirming the award. 
But the statute requires a notice to the 
defendants in error. The proper course 
will therefore be to require them to shew 
cause at a special term why the award 
should not be confirmed. If no sufficient 
cause shall be shewn, the plaintiffs in 
error will then be entitled to perfect a judg- 
ment of reversal, and a judgment in their 
favor upon the award, (§ 9, 14, 15). 
Ordered accordingly. 











IN ADMIRALTY. 





U. S, District court, Hartford, Connecticut. 
Before the Hon. Anprew J. Jurson. 


In the matter of the Brig Josern Gornam 
—5th Sept. 1843. 


The Deputy Marshall of the United States for 
the Southern District of New York on the 
4th of August 1843 by virtue of a warrant 
granted by the district court for that district 
seized and attached a brig in the harbor of 
New York. On the 7th of August follow- 
ing, while the ship keeper was temporarily 
on shore, E. 8. and A. S. with notice of the 
existence of such attachment forcibly carried 
away the brig out of the Southern district 
of New York and brought her into the dis- 
trict of Connecticut. On the 8th of August 
following, they cnused her to be attached 
at the suit of A. S. and others, for the pri. 
vate debts of E. S. Application was there- 
upon made by the deputy Marshal of the Uni- 
ted States for the southern district of New 
York to the United States district court of 
Connecticut for, and a warraut was granted 
directing the Marshal of the United States 
district court of Connecticut to deliver and 
restore to the deputy Marshal of the United 
States district court of New York the brig 
in question. On application to stay the 
proceedings on such warrant: 


Hexp that the right to the possession of the 





brig from the 4th of August 1843 was in the 
deputy Marshall of the southern district of 
New York, and that he might follow her 
any where and retake her, resting his claim 
on that right. 

That E. S. and A. S. and all others concerned 
in seizing the brigin the southern district of 
New York were trespassers, and acted in 
violation of the penal code of Congress, and, 

Thatthe writs obtained for seizing the brig in 
the district of Connecticut were utterly 
void. 

It is immaterial whether a libel in Admiralty 
be addressed to the Judge, or to the court in 
which he presides. 

The district court by virtue of its Admiralty 
jurisdiction has the power to order the res- 
toration of property, the right to the posses, 
sion of which is inan officer of a court pos- 
sessing similar powers in an adjoining dis- 
trict. 


At a special District Court, held at 
Hartford, within and for the District of 
Connecticut, on the 5th day of Septem- 
ber, 1843, William S. Stillwell, Deputy 
Marshall of the United States, for the 
Southern District of New York, came 
into Court, and here filed his certain affi- 
davit under oath, setting forth and alledg- 
ing, that’on the 4th day of August, 1843, 
one Hiram Benner, of Florida, presented 
to the District Court of the United States, 
for said Southren District of New York, 
a libel against the said brig Joseph Gor- 
ham, her tackle, apparel, and furniture, 
for the cause therein specified, upon 
which a lawful warrant issued on the 
same 4th day of August 1843, directed 
to, and put into the hands of the said 
Deputy Marshall, with, and by virtue of 
which the said Deputy Marshall, on 
the same 4th day of August, did attach 
and seize the said Brig in the harbor 
of New York, to respond to said li- 
bel, in the District Court of the United 
States, within the Southern District of 
New York, and that thereupon the De- 
puty Marshall put on board said brig, as 
ship keeper, one John Williams, the Cap- 
tain of said Brig, with orders to keep the 
same for the Deputy Marshall. Said affi- 
davit further alledges, that on the 7th day 
of August 1843, while the ship keeper 
was temporarily on shore, the Brig was, 
by Elisha Seely and Albert Seely, collu- 
sively, in fraud and in violation of the pro- 
cess of the U. States, issued by the Dis- 
trict Court of the Southren District of 
New York, and with a view, and for the 
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purpose of defeating the said process, 
forcibly and fraudulently did seize the 
Brig, make her fast to a steamboat, and 
carry her away from, and out of the juris- 
distion of said District Court, of the South- 
ern District of New York ; and immedi- 
ately thereafter, did bring her into the 
District of Connecticut ; and that having 
so brought said Brig out of the Southern 
District of New York, Elisha Seely and 
Albert Seely did in like manner, and with 
like intentions, canse the Brig, her tack- 
Je, apparel, and furniture, at the town of 
Darien, within said Distict of Connecti- 
cut, to be attached by one George A. 
Bowler, a Constable of said Darien, at the 
suits of Albert Seely, and others, for the 
private debts of Elisha Seely ; and that 
the Brig is now forcibly and unlawfully 
detained at said Darien ; the affidavit con- 
cluding with a prayer and application to 
the District Judge of the United States 
for the District of Connecticut, to issue 
an order and warrant to the Marshall of 


the U. S. forthe District of Connectitcut, | 


to attach, take and seize the Brig, her 
tackle, apparel, and furniture, and deliver 
and restore the same to the custody of the 
Marshall of the United States for the 
Southern District of New York, to abide 
the further order of the District Court of 
the United States for the Southern Dis- 
trict of New York, respecting the same. 

To the affidavit and prayer, there was 
also annexed a copy of the originel libel 
and warrant, duly certified and authenti- 
cated by the proper Clerk of the District 
Court of the United States forthe South- 
ern District of New York. 

Whereupon the Judge of the United 
States for the District of Connecticut, 
finding the facts true, as stated in said affi- 
davit, and agreeably to the prayer annexed 
to the said affidavit, did on the Sth day 
of September 1843, grant and issue his 
certain warrant directed to the Marshall 
of the U. S. for the District of Connecti- 
cut, commanding him forthwith to attach, 
and seize the brig Joseph Gorham, her 
tackle, apparel, and furniture, if it be 
found within its precints, and the same to 
deliver and restore to the custody of the 
Marshall of the U. S. for the Southern 
District of New York, to abide the fur- 
ther order of the District Court of the U. 
S. for the Southern District of New York, 
respecting the same, which last mention- 





ed warrant bears date the day last above 
mentioned. 

This -warrant having been delivered to 
the Marshall of the District of Connecti- 
cut, he did, therewith on the 7th day of 
September 1843, at Darien, in the Dis- 
trict of Connecticut, take, attach, and seize 
said Brig, for the cause and purposes men- 
tioned in his warrant. . 

Before the Brig was either removed or 
delivered to the Marshall of the U.S. for 
the Southern District of New York, 
George S. Bowler and Joseph Gorham, 
for themselves and in behalf cf others, 
holding said Brig, by their counsel, Chas. 
Hawley, Esq. made written application 
to the Judge of the U. S. for the District 
of Connecticut, to stay the further exe- 
cution of said last mentioned warrant, 
that they might shew cause why the 
same should not be served and executed. 
This application was granted, and the 
warrant stayed, until the further order 
thereon might be made known. 

The 18th day of September 1843, at 
10 o’clock forenoon was appointed for the 
hearing of all parties interested in the 
premises, and notice thereof was accord- 
ingly given. ; 

Now on the 18th day of September 
1843, William S. Stillwe!l appeared in 
support of the affidavit by him heretofore 
made ; and the Hon. R. §. Baldwin, and 
the Hon. Charles Hawley, counsel for 
Elisha Seely, Albert Seely, George A. 
Bowler, Joseph Gorham, and all others 
interested, appeared in Court, to shew 
cause against the affidavit and warrant, 
that the latter might be stayed altogether. 

George A. Bowley and Joseph Gorham 
filed their written answer to the procee- 
dings in this Court, and were then and 
there fully heard, with their evidence 
and arguments. The counsel for Still- 
well produced in Court the return of the 
Deputy Marshall, together with the affi- 
davit of Capt. John Williams, who testifi- 
ed that he was present on board said Brig 
when Stillwell came there with his war- 
rant, and he attached the Brig on the 4th 
day of August 1843, and put the vessel 
in his charge and keeping—that he was 
on board every day from said 5th to the 
7th of September, and when necessarily 
absent, the said Williams testifies that he 
ordered Murry, the mate, to keep said 
Brig—that on the 7th day of August, Eli- 
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sha Seely and Albert Seely ran away with 
said Brig, by means of attaching to her 
a steamboat, and carried her to Darien, in 
Connecticut. 

The affidavit of William A. Murray 
was also introduced by Stillwell, who tes- 
tifies that he was mate of the brig Joseph 
Gorham, and was on board when Stillwell 
the Deputy Marshall, came on board and 
attached the Brig, on the 4th day of Au- 
gust 1843—that he remained some time 
on board, and having served his process, 
gave charge of the Brig to Capt. Wil- 
liams, and ordered him to keep her.— 
Williams agreed to do so. 

That from the 4th to the 7th, whenever 
Capt. Williams went on shore, he ordered 
this witness, as mate, to keep the Brig— 
he did so, and that on the 4th of August 
1843 this witness informed Elisha Seely 
that the Brig had been libelled and attech- 
ed: that after such information was given, 
the witness saw Elisha Seely and the li- 
bellant conversing together. That on the 
7th of August, Elisha Seely, Albert See- 
ly, and several others, came on board the 
Brig, and in haste, while Capt. Williams 
was absent, made her fast to a steamboat, 
and carricd herto Darien. After she was 
cast off, Albert left her and went to Dari- 
en by land—saw no more of him until 
they got within six miles of Darien, when 
he came on board with a constable from 
Darien, and with writs, attached the brig 
and took her into Darien. 

The written answer of those interested 
was then submitted, specifying six objec- 
tions against proceeding in this Court. 

ist. That the Judge has no power or 
authority to grant any warrant or proces 
in conformity with the prayer annexed to 
the affidavit of Stilwell. 

2d. That the District Court hath no 
power to entertain this application of Still- 
well, or to grant the warrant or take cog- 
nizance of the application. 

3d. That if either the Judge or the 
Court can in any case grant any such 
warrant as is prayed for, or exercise any 
such power as said application calls for, 
then it should be in the form of a Ubel 
with a process of monition or citation to 
those in interest, to be heard. 

4th. That it appears on the face of the 
libel and poceedings in the Southern Dis- 

trict of New York, that the matter was not 


United States for that District. That the 
proceedings there was ungatory and void, 

5th. That the affidavit here is untrue 
—that the brig was never attached b 
Stillwell—but if attached there, it was 
abandoned by Stillwell. 

6th. That George A. Bowler, one of 
the persons now appearing to object and 
show cause, is in possession of the brig at 
Darien, being a constable of that town, 
and as such having on the 8th day of Au- 
gust, 1843, at said Darien, attached the 
brig by virtue of several attachments, un- 
der the authority and laws of Connecticut, 
specifying the number of attachments, 
dates, names, &c. Some in favor of Al- 
bert Seely, and all against Elisha Seely, 

Accompanying the answer, were brought 
into Court the attachments, with the re- 
turn of the officer, and also the affidavit 
of George A. Bowler, who swears to the 
service of these several writs, and to a 
conversation with the witness Murray, 
tending to contradict his testimony. The 
respondents also introduced the evidence 
of George Pierpoint, who swore that on 
the day on which the brig was taken 
away, at the request of Elisha Seely, he 
went on board the brig in the morning, 
and remained there until 4 or 5 in the af- 
ternoon, when she was taken away, as 
ship keeper, and had no knoweldge that 
the marshall had attached the brig. The 
mate was on board all Monday. She 
was towed up to Throg’s Point by steam- 
boat. Albert Seely went up to Stamford 
ina sloop, and came out from Darien and 
met us in the Sound with constable Bow- 
ler, six miles out. 

The respondents also introduced Daniel 
Sommers, who testified that at the request 
of Elisha Seely he went to the Clerk’s 
office to see if the vessel had been libel- 
led ; a young man he met at the outer of- 
fice said he knew of no libel. 

Elisha Seely also testified, in behalf of 
the respondents, that he never knew that 
the brig had been attached. There were 
many other circumstances and facts ad- 
verted to in the progress of the trial which 
need not here be recapitulated. The ev- 
idence and arguments having been sub- 
mitted, the Court took time for delibera- 
tion, and now on this 28th day of Octo- 
ber, the following decision is given. 

Tue Court upon full consideration of 
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the evidence, doth find, as matters of fact, 





om et O 4A BTR 1 


or; oO ogo ts 1 ao 


o- 


"SoS SDS os ws Oo a. 








THE NEW-YORK LEGAL OBSERVER. 391 





In Admiralty.—In the matter of the Brig Joseph Gorham. 





that Stillwell, the Deputy Marshall of the 
Southern District of New York, on the 
4th day of August 1843, by virtue of a 
warrant issuing out of the District Court 
of the United States for the Southern 
District of New York, did seize and attach 
the brig Joseph Gotham, and took posses- 
sion of her in the harbor of New York 
—that Elisha Seely and Albert Seely 
knew the fact of this attachment by the 
Marshall, and that on the 7th day of Au- 
gust 1843, Albert Seely and Elisha, com- 
bined unlawfully, and in violation of the 
said process of the said District Court of 
the United States for the Southern Dis- 
trict of New York, collusively and frau- 
dulently and forcibly did carry said brig 
out of the Southern District of New 
York, and with the view to have her at- 
tached for the debts of Elisha, they did 
bring the brig into the District of Con- 
necticut, and on the 8th day of August, 
1843, did carry out this fraudulent com- 
bination, by having the brig attached as 
is stated in the answer of the respondents 
on file, and now claim to hold her against 
the Deputy Marshall. 

Having found these facts, the Court 
will proceed to consider the application 
of the law to them. 

In doing which, the answer of the re- 
spondents will be taken up, and the se- 
veral objections duly considered and de- 
termined, as we proceed in the case, ta- 
king up these objections in a more natur- 
al order than that in which they stand in 
the answer. 

The 5th objection may be first consid- 
ed. The respondents in their answer, 
deny that the brig was ever attached and 
Stillwell. If right here, there is no ne- 
cessity of proceeding any farther with 
the case. The whole proceedings rest 
on the fact, that the brig was attached and 
seized by Stillwell’s warrant on the 4th 
of August. Take away this foundation 
and there is nothing left, but to end the 
process commenced here. But this deni- 
al is against the evidence. The proof is 
conclusive, that Stillwell served his war- 
rant on the 4th of August. This objec- 
tion also embraces another proposition, 
that if attached by Stillwell he had aban- 
doned the attachment, thus loosing his 
lien on the brig, and leaving her free to 
be attached by Seely’s creditors in Con- 
necticut. Or in other words, that as the 





Deputy Marshall after the seizure entrust- 
ed the brig to Capt. Williams, who had 
ever commanded the vessel, he thereby 
lost his lien and the attaching creditors in 
Connecticut had right to interpose their 
claim. The facts in this part of the case 
are quite simple. Capt. Williams owned 
half the brig, Elisha Seely one-fourth, 
and Joseph Gorham the other quarter. The 
latter gave to Elisha Seely a power to act 
for him, so that Williams owned half, and 
Seely owned and represented the other 
half. The vessel arrived on the 29th of 
July. Elisha Seely residing in Darien, 
went to New York on the Ist of August. 
On the 4th of August a libel was tiled by 
Benner—the warrant is served and the at- 
tachment is made the same day. Capt. 
Williams was on board when the attach- 
ment was served, and the Marshall left 
the vessel in his keeping. This was 
made known to E. Seely on the 5th of 
of August. Immediately thereafter, E. 
Seely went to the New York Custom 
House and represented himself as master, 
got a clearance for the brig, which was 
privately done. And on the 7th of Au- 
gust, while the Marshal’s ship keeper 
was on shore, Capt. Seely and Albert 
Seely took the brig away, and as soon as 
she was cleared from her fastenings and 
made fast to a steamboat, Albert Seely 
proceeded to Darien, where he procured 
the attachments, and with the constable. 
to serve them, came out in a small boat 
where Capt. Elisha Seely was lying to in 
waiting. They went on board about six 
miles from Darien, and were then taken 
into port by Capt. Seely the defendant in 
all these cases, his own property being 
thus attached. Tosay the least, this was. 
a very extraordinary proceeding, and to. 
the mind of the Court, fully confirms the 
statement made by some of the witnesses, 
that the two Seelys knew that the brig 
had been attached. 

These facts do not present any such 
ease as the law will declare to be an aban- 
donment of the rights under the attach- 
ment of the Marshal. There is no new 
credit obtained by the Marshall leaving 
the brig in the possession and keeping of 
Capt. Williams. The Seelys do not pro- 
cure process and incur expense in securing 
a debt upon property which they believ- 
ed to be free, but they knew it to be in- 
cumbered with the prior attachment, and 
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they seek to avoid that prior incumb- 
rance, by running the brig into another ju- 
risdiction, where they suppose that pro- 
cess cannotcome. Sufficient for this part 
of the objection is it, that the two See- 
lys had knowledge of Stillwell’s attach- 
ment, and collusively attempted to throw 
it off by their own unlawful conspiracy 
and combination. 

The 6th objection very naturally fol- 
lows the one last considered. The sub- 
stance of this objection is, that George A. 
Bowler is a constable of Darien, and as 
such has attached the brig, in the State 
of Connecticut, by virtue of State pro- 
cess, and this cannot be interfered with by 
any proceeding or process of the United 
States. 

This proportion might be well founded, 
and would indeed be, if this were a law- 
ful attachment. No Court of the United 
States ever interferes with any State 
liens or State process. But in the pre- 
sent case there has been no attachment 
of this brig by any State process which 
can ever be recognized by any tribunal, 
either State or National. A single mo- 
ment’s attention to the case will make 
this clear to every one. 

The brig, while in the harbor of New 
York is seized by the Marshal under a 
warrant from the United States Court, 
and while under that seizure, two men 
who know the fact contrived a secret plan 
to. run away with the brig ; they combine 
for the fraudulent purpose of interrupting 
the regular administration .of justice in 
the United States Court, and in violation 
of the known laws of the United States 
they seize the brig and hasten her out of 
that jurisdiction into Connecticut. What 
was this act? A trespass, and these men 
who bring away the brig are trespassers, 
and violators of the penal code of Con- 
gress. What do they do when they ar- 
rive here? We answer, they fraudulently 
procure writs and attach the brig. 


These trespassers do this. They use 
the forms of law as mere instruments to 
continue their own illegal acts—to perfect 
their own trespass. Can such proceed- 
ings be tolerated? Surely not. A good 
title to property cannot be engrafted upon 
wrong doings—upon a high-handed tres- 
pass. Every man who has intermeddled 


| combination of the two Seelys, is also a 
trespasser. 

It may well be said, then, that here js 
no interference or collision with State au- 
thority. The interference is on the other 
side. The Seelys are the aggressors, but 
the State never lends its authority to a 
trespasser—a wrong doer. It cannot do 
it. The-right of the possession of this 
brig from the 4th day of August, has 
been in the Deputy Marshal, and he 
might have followed her any where and 
re-taken her, resting his claim on that 
right. 

It follows then that each and all the 
writs enumerated in the answer of these 
respondents, as to this brig, were utterly 
void. They were procured and used in 
fraud of the law. They constitute no ob. 
stacle to the possession of the Marshal of 
the District where the brig was first at- 
tached. 

The fourth objection contained in the 
answer of the respondents is, that the 
original libel in New York is not within 
the jurisdiction of the District Court of 
the United States for the Southern Dis- 
trict of Néw York. That Court has no 
jurisdiction. 

All that need be said to this part of the 
answer is, that ¢his is not the place to try 
that question. The present proceedings 
are founded upon a process issued by a 














with this brig, in aid of the fraudulent 


Court of competent jurisdiction in Admi- 
ralty—that was a suit in Admiralty, and 
the place to settle the truth or legality of 
that libel is in the Court from whence it 
issued. This objection cannot avail. 
The third objection is, that this should 
be a libel and have accompanying it a 
monition or citation; This objection is 
founded in a mistaken idea of the nature 
and form of a libelin Admiralty. There 
is no form prescribed by law. The party 
may adopt his own form, and use his own 
language, provided he make his complaint 
or claim intelligible to the Court. But 
to all intents this is a libel. The suffer- 
ing party sets forth his complaint, and 
prays the Court to issue process of resto- 
ration. But there is superadded to this 
objection, that a monition or citation should 
have accompanied the libel or complaint. 
In this case, the Marshal takes his war- 
rant, and having secured the property, so 
that it may be well considered as in the 
custody ofthe Court, all parties come into 
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Court, and the respondents make answer 
and shew cause—they produce all their 
evidence—interpose their arguments, and 
are fully heard before any removal of the 
property—before it is restored—or even 
in fact taken out of their possession—nom- 
inally it is seized but actually remains 
and awaits the full hearing, ordered by 
the Court. What is the object of a ci- 
tation? To give notice to the opposite 
party that he may appear and contest the 
claim set up against him. What has been 
done in this case? We answer the re- 
spondents come in voluntarily--make their 
answer in writing, thereby waving all 
previous objections of form as to notice, 
when and were the questions between 
them are amply defended and tried. This 
is deemed sufficient. 

The first and second objections may be 
considered as one, and answered as one. 
The substance of these two objections 
seems to be that in a case like the pre- 
sent, the District Court of the United 
States posses no power to hold cognizance 
of the matter in question. Involved in 
these two objections, there is a matter of 
form also which may be stated in this 
manner: If addressed to the Judge by 
name there is a want of authority to act. 
If addressed to the District Court, there 
is no power in the Court to grant the re- 
lief prayed for. This part of the objec- 
tion may be disposed of by stating that it 
is immaterial whether a libel be address- 
ed to the Judge by name, superadding 
his office, or whether it be addressed to 
the District Court. Either will be suffi- 
cient, and one may be as proper as the 
other. The substantial part of this ob- 
jection embraces a very important ques- 
tion and should be gravely considered. 

What then is this important question ? 

The United States District Court of 
Connecticut has issued a process in the 
exercise of its Admiralty jurisdiction in 
aid of the powers and jurisdiction of a 
Court possessing similar powers, in an ad- 
joining District, where the property be- 
Ing in its nature within the Admiralty 
powers of the Court, has been once law- 
fully seized and taken into its jurisdic- 
tion—and while there, to be adjudicated, 
hath been fraudulently and clandestinely 
withdrawn from that jurisdiction and 
brought here. The Court having began 
the case originally, was the District Court 

50 





of the United States within the Southern 
District of New York, and while pro- 
ceeding to adjudicate upon that property, 
it is arrested from that Court, and brought 
into the District of Connecticut, by tres- 
passers and wrong doers, and having pos- 
sessed themselves of the property in the 
manner stated, they now come here and 
interpose their objections to its restora- 
tion! All that this Courthas been called 
upon to do, is, through its Admiralty 
powers, to restore this property to the 
Marshal of New York, so that it may be 
there proceeded with according to law. 

If this Court possesses no such power, 
where is the remedy? Upon the facts 
found, no man can hesitate for one mo- 
ment, that there should be a remedy, for 
a case so flagrant, and where isit? It is 
not in the District Court of New York, 
because the Marshall of that District pos- 
sesses no authority here. Is it in a State 
Court? Noone will pretend that. The 
remedy then is in the Admiralty, in that 
District where the vessel may be found, 
and its duty is obvious. he vessel 
should be restored. It is the opinion of 
this Court, that this case falls directly 
within its Admiralty jurisdiction. 

The facts and circums‘ances of the case 
warrant the Court in coming to the result, 
that the warrant issued on the 5th day of 
September 1843, in the matter of the brig 
Joseph Gorham, after full hearing be no 
longer suspended, but the same be exe- 
cuted—and that the said brig Joseph Gos- 
ham, now in custody of the Marshal of 
the United States for the District of Con- 
necticut be forthwith restored, with its 
tackle, apparel and furniture, unto the 
said Wm. S. Stilwell, a Deputy Marshal 
of the said Southern District of New 
York, to be there proceeded with as to 
law and justice shall appertain. 

The decree will be so entered. 


TREATY BETWEEN THE UniTED StTaTEs 
oF AMERICA AND ENGLAND, WITH RE- 
FERENCE TO THE APPREHENSION OF OF- 
FENDERS. 


The following Act (6 and 7 Vict. c. 76) 
has been passed by the British Parlia- 
ment, for giving effect to the treaty be- 
tween this country and Great Britain, for 
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the apprehension of certain offenders.— 
(It came into operation on the 26th Au- 
gust 1843. 


1. Certain offenders to be apprehended 
on requisition of the United States+— 
Whereas by the tenth article of a treaty 
between her Majesty and the United 
States of America, signed at Washington 
on the ninth day of August one thousand 
eight hundred and forty-two, the ratifica- 
tions whereof were exchanged at London 
on the thirteenth day of October in the 
same year, it. was agreed that her Majesty 
and the said United States should upon 
mutual requisitions by them or their min- 
isters, officers, or authorities respectively 
made, deliver up to justice all persons who, 
being charged with the crime of murder or 
assault with intent to commit murder, or 
piracy, or arson, or robbery, or forgery, or 
the uttering forged paper, committed with- 
in the jurisdiction of either of the high 
contracting parties, should seek an asy- 
lum or should be found within the terri- 
tories of the other; provided that this 
should only be done upon such evidence 
of criminality as according to the laws of 
the place where the fugitive or person so 
charged should be found would justify his 
apprehension and commitment for trial if 
the crime or offence had been there com- 
mitted, andthatthe respective judges and 
other magistrates of the two governments 
should have power, jurisdiction, and au- 
thority upon complaint made under oath, 
to issue a warrant for the apprehension of 
the fugitive or person so charged, so that he 
might be brought before such judges or 
other magistrates respectively, to the end 
that the evidence of criminality might be 
heard and considered, and if on such 
hearing the evidence should be deemed 
sufficient to sustain the charge, it should 
be the duty of the examining judge or 
magistrate to certify the same to the pro- 
per executive authority, that a warrant 
might issde for the surrender of such fu- 
gitive, and that the expense of such ap- 
prehension and delivery should be borne 
and defrayed by the party making the re- 
quisition and receiving the fugitive; and 
itis by the eleventh article of the said 
treaty further agreed, that the tenth arti- 
cle, herein-before recited, should contin- 
ue in force until one or other of the high 
contending parties should signify its wish | 





to terminate it, and no longer: And 
whereas it is expedient that provision 
should be made for carrying the said 
agreement into effect ; be it enacted by 
the Queen’s most excellent Majesty, by 
and with the advice and consent of the 
Lords spiritual and temporal, and Com- 
mons, in this present parliament assem- 
bled, and by the authority of the same, 
that in case requisition shall at any time 
be made by the authority of the said Uni- 
ted States, in pursuance of and according 
to the said treaty, for the delivery of any 
person charged with the crime of murder, 
or assault with intent to commit murder, 
or with the crime of piracy, or arson, or 
robbery, or forgery, or the utterance of 
forged paper, committed within the juris- 
diction of the United States of America, 
who shall be found within the territories 
of her Majesty, it shall be lawful for one 
of her Majesty’s principal Secretaries of 
State, or in Ireland for the chief Secreta- 
ry of the Lord Lieutenant of Ireland, or 
in any of her Majesty’s colonies or pos- 
sessions abroad, for the officer administer- 
ing the government of any such colony or 
possession, by warrant under his hand 
and seal, to signify that such requisition 
|has been so made, and to require all jus- 
tices of thespeace and other magistrates 
and officers of justice within their several 
jurisdictions, to govern themselves accord- 
ingly, and to aid in apprehending the per- 
son so accused, and committing such person 
to goal, for the purpose of beiug delivered 
up to justice, according to the provisions 
of the said treaty ; and thereupon it shall 
be lawful for any justice of the peace, or 
other person having power to commit for 
trial persons accused of crimes against 
the laws of that part of her Majesty’s do- 
minions in which such supposed offender 
shall be found, to examine upon oath any 
person or persons touching the truth of 
such charge, and upon such evidence as 
according to the jaws of that part of her 
Majesty’s dominion would justify the ap- 
prehension and committal for trial of the 
person so accused, if the crime of which 
he or she shall be so accused had been 
there committed, it shall be lawful for 
such justice of the peace, or other person 
having power to commit as aforesaid, to 
issue his warrant for the apprehension of 
such person, and also to commit the per- 
son so accused to goal, there to remain 
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until delivered pursuantt to such requisi- 
tion as aforesaid. 

2. Copies of the deposition may be given 
in evidence —Provided always, and be it 
enacted, that in every such case copies of 
the depositions upon which the original 
warrant was granted certified under the | 
hand of such person or persons issuing 
such warrant and attested upon the oath 
of the party producing them to be true 
copies of the original depositions, may be 
received in evidence of the criminality of 
the persons so apprehended. 

3. Offenders to be delivered up.—And 
be it enacted, that upon the certificate of 
such justice of the peace, or other person 
having power to commit as aforesaid, that 
such supposed offender has been so com- 
mitted to goal, it shall be lawful for one | 
of her Majesty’s principal Secretaries of | 
State, or in Ireland for the chief Secreta- 
ry of the Lord Lieutenant of Ireland, and 
in any of her Majesty’s colonies or pos-. 
sessions abroad for the officer administer-| 
ing the government of any such colony or| 
possession by warrant under his hand and | 
seal, to order the person so eommitted to | 
be delivered to such person or persons as | 
shall be authorized in the name of the said 
United States to receive the person so| 
committed, and to convey such person to | 
the territories of the United States to be | 
tried for the crime of which such person | 
shall be so accused, and such person shal] | 
be delivered up accordingly, and it chall | 
be lawful for the person or persons au-| 
thorized as aforesaid to hold such person 


. 
- | 


in custody, and take him or her to the’ 
territories of the said United States, pur- | 
suant to the said treaty ; and if the it | 
son so accused shall escape out of any 
custody to which he or she shall be com- 
mitted, or to which he or she shall be de- 
livered as aforesaid, it shall be lawful to 
retake such person, in the same manner 


as any person accused of any crime 





against the laws of that part of her Ma-| 


jesty’s dominions to which he or she shall 
so escape may be retaken upon an escape. 
4. After two months the persons appre- 





hended may be discharged, if not conveyed 
out of her Majesty’s dominions.—And be 


it enacted that where any person who- 


shall have been committed uader this act, 
to remain until delivered up pursuant to 
requisition as aforesaid, shall not be de- 
lived up pursuant thereto, and coveyed 








out of her Majesty’s dominions within 
two calendar months after such commit- 
tal, over and above the time actually re- 
quired to convey the prisoner from the 
goal to which he or she was committed by 
the readiest way out of her Majesty’s do-. 
minions, it shall in every such case be 
lawful for any of her Majesty’s judges in 
that part of her Majesty’s dominions in 
which such supposed offender shall be 
in custody, upon application made to him 
or them by or on behalf of the person so 
committed, and upon proof made to him 
or them that reasonable notice of the in- 
tension to make such application has been 
given to some or one of her Majesty’s 
principal Secretaries of State, or in _Ire- 
land to the chief Secretary of the Lord 
Lieutenant of Ireland and in any of her 
Majesty’s colonies or possessions abroad 
for the oflicer administering the govern- 
ment of such colony or possession to or- 
der the person so committed to be dis- 
charged out of custody, unless sufficient 
cause shall be shown to such ju dge or 
judges why such discharge ought not to 
be ordered. 

5. Limits of the act.—And be it enact- 
ed that if by any law or ordinance to be 
hereafter made by the local legislature of 
any British colony or possession abroad 
provision shall be made for carrying into 
complete effect within such colony or pos- 
session the objects of this present act, by 
the substitution of some other enactment 
in lieu thereof, then it shall be competent 
to her Majesty, with the advice of her 
privy council, (if to her Majesty in coun- 
cil it shall seem meet, but not other- 
wise,) to suspend the operation within 
any such colony or possession of this pre- 
sent act, so long as such substituted en- 
actment shall contiuue in force there, and 
no longer. 

6. Continuance of Act.—And be it en- 
acted that this act shall continue in force 
during the continuance of the tenth arti- 
cle of the said treaty. 








Anemminent barrister, not possessed of 
the best memory in the world, once ob- 
tained an order to hold himself to bail, 
was arrested thereon and it was not until 
he was ordered to be discharged on filing 
common bail at his own instance, that he 


discovered his mistake. 
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COURT OF COMMON PLEAS. 





Before the Hon. M. Utsnorrrer, and 
Judges Incuis and IncRanam. 


Davin Jarvis v. Toe Mayor &c. of the 
City of New York. 


NOTICE OF DISMISSAL FROM OFFICE, 


A filled the office of Superintendant of Stages. 


On the 19th of June 1843 a resolution was |- 


passed by both Boards of the Common 
Council to remove him from office; but ac- 
tual notice of such resolution having been 
passed was not served upon him till the 
third of August following. Ina suit by A. 
to recover compensation for his services from 
the 20th June to the third August 1843.— 
Held that the passage of the resolution was 
not notice to A. of his dismissal from office 
and that he was consequently entitied to re- 
cover for his services until he was served 
with actual notice. 

A statement in a newspaper published in the 
City of the proceedings of the Board of Al- 
derman whereby it appeared that the reso- 
lution in question had boon passed was not 
evidence of A’s being notified unless brought 
home to A. 


This was an action brought to recover 
compensation due to the plaintiff for his 
services as Superintendant of Stages from 
the 20th June to the 3d August last.— 
The cause was tried before the Honorable 
D. P. Ingraham Associate Judge on the 
5th of November last. 

It appeared in evidence that the plain- 
was appointed Superintendant of Stages 
by the Corporation of the City of New 
York sometime in the year 1842 and that 
the salary affixed to his office was $600 
perannum. That he was the agent for 
the Nickerbocker line of stages and that 
he continued to act as Superintendant of 
Stages until as late as the first of August 
last, in giving directions to drivers and 
doing sueh other duties as he had done 
before and that there was no other person 
except the plaintiff’s deputy who exercis- 
ed any of such duty up to that time. 

It also appeared that George Stedman 
was appointed to the office on the evening 
of the second of August last, that he was 
sworn into office on the third day of Au- 
gust last, and that when he undertook the 
performance of his duties he found the 


plaintiff acting in the capacity of Super 
intendant of Stages—that a notice was 
served on the plaintiff on the said third 
of August of which the following is a 


copy. 
tk Oifice of the Clerk of the C. Council, 
New York, June 20, 1843. 

Sir— 

The following is a copy of a resolution 
passed both Boards of the Common Council 
and approved by the Mayor, which is 
herewithtransmitted for your information; 
*¢ Resolved (if the Board of Aldermen 
concur) that David S. Jarvis be and he is 
hereby removed from the office of Super- 
intendant of Stages. 

Adopted by the Board of Assistant Al- 
dermen, June 19, 1843. 

Adopted by the Board of Aldermen, 
June 19, 1843. 

Approved by the Mayor, June 20, 1843, 

Samw’L. S. Wixtiis, Cl’k. 

To David J. Jarvis, Esq., 

661 Broadway.” 

The counsel for the plaintiff then offer- 
ed to read in evidence the following note 
from the Mayor and two of the Aldermen 
of the City, which note it was admitted 
by the consel for the defendants had been 
signed by the officers whose names were 
attached to it, to which the counsel for the 
defendants objected as irrevelent and in- 
competent testimony, the learned Judge 
however over ruled the objection to which 
the counsel for the defendants excepted. 

The counsel for the plaintiff then put 
in evidence the following note: — 

_ Mayor’s office, July 11, 1843. 

The stages now in the habit of going 
down Pine street and run up Cedar street 
will hereafter go down Broadway and 
turn north of the Bowling Green and from 
thence return up Broadway. 

Robert Morris, Mayor, 

kK. R. Clayton, Alderman 1st Ward. 

Oliver Charlick, Asst. Ald. Ist Ward. 

‘To the Superintendant of Stages.” 

The amount claimed by the plaintiff if 
entited to recover was then admitted by 
defendant’s counsel to be $73 42. 

The plaintiff’s counsel then rested. 

The defendant’s counsel then read in 
evidence the resolution of the Common 
Council from a duly authenticated copy 
thereof of which the following is a copy: 

‘“¢ Resolved (if the Board of Alderman 





concur) that David S. Jarvis be and he is 
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hereby removed from the office of Super- 
intendant of Stages, 

Adopted by the Ass’t. Board of Alder- 
men, June 19, i843. 

Adopted by the Board of Alderman, 
June 19, 1843. 

Approv’d by the Mayor, June 22, I843. 

The defendant’s counsel then proposed 
to read from the regular files of ** The 
Plebeian”? newspaper printed and pub- 
lished in New York, a notice of the pas- 
sage of the above mentioned resolution 
in the reported proceeding of the Com- 
mon Council, which was objected to by 
the counsel for the plaintiff, which objec- 


‘tion was sustained by the learned Judge. 


To which decision the counsel for the de- 
fendants excepted. 

The counsel for the defendants then 
read in evidence a warrant regularly 
drawn upon the City Treasury in favor 
of the plaintiff for $83,15 in full for his 
salary up to and including the said 20th 
day of June last, which said warrant was 
dated Aug. 1, 1843, and was endorsed by 
the plaintiff and had thereon the usual 
stamps denoting its payment by the Trea- 
sury. The case being closed the learned 
Judge charged the jury that the plaintiff 
was entitled to recover if they were of 
opinion that he performed the service of 
Superintendant of Stages during the time 
for which he claimed compensation or up 
to such time as he had received the notice 
of his removal from office. 

To this charge the plaintiff’s counsel 
excepted. 

The jury found a verdict for the plain- 
tiff for $73 42 damages and six eents 
costs. 

Motion was now made for a new trial. 

J. A. Cowdry for the defendants re- 
lied on the following points. 

I. That the plaintiff having been re- 
moved from office by the defendants on 
the 20th June 1843, the subsequent ser- 
vices of the plaintiff were not rendered 
at the request of the defendants, and so 
the action cannot be sustained. 

II. That the perfected acts of the Com- 
mon Council of the City of New York 
under the 12th and [3th section of the 
amended charter of I830 are laws of as 
much binding force as an act of the legis- 
lature of the State and requires no notifi- 
cation of their passage as essential to their 
binding force, 





lll. The resolution of the Common 
Council ipso facto discharge all contracts 
between the plaintiff and defendants as 
regards his office, as much as if the reso- 
lution had abolished the office. It abolish- 
ed the office (1 Ventris, 342.) 

1V. That the acts of officers defacto 
are good, as such only as regards the pub- 
lic and the rights of third persons, and 
only when such officers are in by color 
of title (The People v. Collins, 7 J. R. 
554. McKiuley v. Tanner, 9 J. R. 135.) 

V. That the proceedings of the Com- 
mon Council are those of the public le- 
gislative body. Every citizen is repre- 
sented there, and is, virtually present at 
their proceedings. (Denning v. Roome, 
6 Wend. 655, 1 R. S. 100, 8, 9.) 

VI. That the removal in this case was 
not like the proceedings of a body in se- 
cret executive session, nor by implication 
arising merely from an appointment of a 
successor, but by a positive and public 
act of absolute removal by a competent 
and legislative tribunal. 

V1l. That the testimony of the letter 
from the Mayor and Aldermen was incom- 
petent, and should not have been admit- 
ted. 

VIII. That the publication of the pro- 
ceedings of the Common Council was 
some evidence of notice, and should have 
been submitted to the jury. 

S. B. H. Judah, for the plaintiff, con- 
tra relied on the following points : 

I. That the exceptions taken by the 
defendants counsel to the evidence and 
the judge’s charge is without foundation. 
Thc evidence allowed was pertinent, and 
the evidence disallowed improper. The . 
exception to the charge if allowable in 
any shape, is not well grounded, but as 
the charge presents two propositions, the 
exception being general, is not well taken 
even if either or both the propositions in 
the judge’s charge were erroneous. 

Il. That before the court the bill of 
exceptions could only be considered as a 
case, and on the merits, there can be no 
doubt of the plaintiff’s right to recover ; 
but even if it be considered by the Court 
as a bill of exceptions, there is neither 
precedent or law which can interfere with 
the plaintiff’s claim. A notice of his re- 
moval from office was necessary to deprive 
him of his wages. (2 Hill 205, 4 Hill, 
466. 8 Wend. 109.) 
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Per Curiam. 1. A public officer may vary the necessity of notice, if such no- 
be removed from office by the appoint-) tice was in either ease necessary. 
ment of a successor, or by a mere remo-| General laws, affecting the general in- . 
val. The appointment of a successor is terests, are of such a character as to ren- 
in itself in general, a removal of a prior | der it necessary, that all should be requi- 
incumbent, but a resolution to remove.or! red to take notice in regard to them and 
supercede is inoperative without notice the act of legislation in passing such laws 
or service on the incumbent. is entirely distinct from appointments or 

As the jurors have found for the plain- removals from-office. Whatever may be 


tiff, we are to presume that he had no no- 
tice of the removal, during the time for’ 
which they have allowed him, and I am 


the rule, as to the removal of officers, 
whose appointments are dependant on the 
legislature. 


not disposed to say that the verdict inthis| | should not be disposed to say that of- 
respect is unsupported by the evidence. | ficers of a municipal corporation are not 

1{. The newspaper account of the plain- | entitled to notice when removed from of- 
tiff’s removal, unless brought home to fice. I should rather regard such appoint: 
the plaintiff was not evidence of his no-| ment as an employment of the officer by 
tification. ‘the corporation with liberty to discharge 

The claim of the plaintiff in this ease, him from such employment at their plea- 
is_for his salary as superintendant of sta-| sure, and having such a power to dispense 
ges, from the day of his removal by the | with the services of the officer, he is en- 
Common Council until a supersedeas or titled to be paid until he is duly notified. 
notice of his removal was served upon’ of such determination on the part of the 
him. There is no doubt that he continu-| corporation provided he continues to dis- 
ed in the discharge of his duties, no suc-| charge his duties. The employment of 
cessor having been appointed, and that officers of this character is nothing more 
he acted with the knowledge of the May-' than the employment of individuals to do 
or, and the Aldermen and Assistant of work at a’ specific compensation. It isnot 
the Frst Ward after such removal. | air office created by any public statute of 

1. If this is to be considered merely as the State,or which has any other existence 
a contract between the parties subject to than in the mere will of the Common 
the will of either, as to its continuance,| Council under an ordinance passed by 
then there can be no doubt that notice! them: and the employment to discharge 
from the party desiring to end the contract the duties of it, nothing more than the 
to the other would be necessary. And) employment of a clerk or officer by a pri- 
the same rule must undoubtedly apply,/ vate corporation. In either case where 
as between principal and agent, to deprive | no specific contract is made as to time, it 
the agent of his right to compensation for may be ended at the pleasure of the par- 
services rendered by him in discharg- ties, but if the officer is allowed to go on 
ing the agency. (Pr. and Ag. 253.) ‘and discharge the duties of the office 

2. It is contended on the part of the! without notice of his removal he is enti- 
defence, that the act of the Common | tled to compensation for such services.— 
Council in removing from office, is a le-| To hold it necessary that every individu- 
gislative act, and that the plaintiff was|al in the employ of the City Government 








bound to take notice of such removal, in 
the same manner as the laws of the State 
are notice of themselves to all who are 
affected thereby. In the present case, 
the removal was made by both boards of 
the Common Council in their separate 
boards, passing a resolution which was 
approved by the Mayor. 
removal, however, appears to me to be a 
matter of little moment, so long as it 
was a mode authorized by law: whether 
passed in joint ballot, or by a concurrent 
resolution of both Boards, it could not. 


The mode of | 


should attend all meeting of the Common 
Council or constantly examine the pro- 
| ceedings to ascertain weekly whether they 
| were to continue in the discharge of their 
duties would be requiring what it appears 
to me is in no way connected with their 
obligations as officers. Having been in 
the employ of the City government they 
are bound to go on in the performance of 
their duties until they resign or receive 
notice that the employment is at an end 
and until such notice is received they are 
entitled to compensation. 
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3. The testimony of the letter of the 
Mayor and Aldermen was properly ad- 
mitted, if only for the purpose of shew- 
ing a continuance on the part of the plain- 
tiff, in discharging his duties, and the 
knowledge of that fact by the public au- 
thorities. It was not admttted to show 
any new employment, and if it had been 
excluded, it would not have varied the 
case. 

4. The offer of the newspaper contain- 
ing the proceedings of the Common 
Council, was not admissible, because it 
was not offered to bring such paper to 
the knowledge of the plaintiff, or to show 
even that he was in the habit of seeing 
it. And even if it had been brought to 
his knowledge, I do not consider a state- 
ment in a newspaper a sufficient notice, | 
if such notice is required to end the em- 
ployment. 

Verdict confirmed, with costs. 





ENGULShH CASES. 








In the Vice Chancellor of England’s| 
Court. | 


‘ | 
Exwyy v. Witiiams—April 1, 1843. | 
HUSBAND AND WIFE—SEP ARATE ESTATE— | 


ASSIGNMENT OF WIFES CHOSE IN ACTICN, | 


having arisen as to the effect of a settle- 
ment by one of the parties to the cause, 
who was married at the time of the exe- 
cution of the settlement of a contingent 
interest in certain funded property, his 
honor took time to consider, and this day 
gave judgment. The facts of the case 
were shortly these. Fitzherbert Potter, 
the testator named in the pleadings, by 
his will dated the 4th September 1799 
gave all the residue of his personal es- 
tate to his trustees, upon trust as to one 
moiety thereof, to pay the interest and 
dividends thereof into the hands of his 
daughter Sarah, the wife of the Rev'd. 
Robert Ellison. for her life, and after her 
decease to divide the principal between 
her children in equal shares; and as to 
the other moiety thereof, upon trust to 
pay the interest and dividends thereof in- 
to the hands of the said testator’s daugh- 
ter, Mary. Potter for her life, and after her 
decease for her children, and for want of 
issue, upon trust for such persons as the 
said Mary Potter, by her last will and 
testament should appoint. 


The testator died in November, 1799, 
and on the 2d of June 1810, the said Ma- 
ry Potter was found to have been a luna- 
tic from the 13th September 1809. 

On the 13th October, 1812, a marriage 
being in contemplation between Sarah 
Ellison a daughter of the above named 


~ 


| Sarah Ellison and Ralph Nicholson cer- 


A. and her husband, previous to their mar-| tain articles of agreement were entered 
riage, executed an agreement, by which it| into of that date, by which it was agreed, 


was agreed that the separate property of | 


A. should be settled upon herself and hus- | 


that upon the said Sarah Ellison, the 


age : | daugh ining twenty-one, sh in 
band for their lives and the life of the sur- daug nnd peserie 4 pfirsncc ees | 
yivor, and after the death of the suevivor, | egodenss Aree es. 


upon the children of the marriage; and (A. | 
being then an infant) it was also agreed 
that on her attaining twenty-one, a settle- | 
ment should be executed by the husband 





and wife conformably to the terms of the| 
said agreement. Such settlement was ac- | 
cordingly executed, and by it the husband | 


be executed by her and the said Ralph 
Nicholson for the purpose of settling all 
the share and interest which she then 
|was or might become entitled to under 
the will of the said Fitzherbert Potter, 
or otherwise, of and in the estate and ef- 


covenanted that the trustees of the settle- | fects of the said testator upon certain 


ment should hold the property settled upon | trusts therein mentioned, for the benefit 
the trustee stated in the agreement. Part| of herself and the said Ralph Nicholson 
of the property intended to be settled con-| and the issue of the marriage; and the 


sisted of a contingent interest in certain |agreement also contained a covenant on 
funds to which the wife would become en- | the part of the said Ralph Nicholson that 
titted on the death of her aunt. Held that} such share and interest should be held 
neither the agreament of the wife before | : 

her marriage nor the covenant of the hus- | by the oF upon the oye therein 
band in the settlement was a valid disposi-| Mentioned. In pursuance of this agree- 


tion of the wife’s contingent interest. ment, and in conformity with its terms, a 


settlement was duly executed on the said 
On the hearing of this cause a question| Sarah Ellison (the daughter’s) attaining 
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her age of twenty-one. Mary Potter, 
before she became a lunatic, made her 
will, dated the 2d of August, 1800, and 
thereby directed and appointed the trus- 
tees of her said father’s will to stand pos- 
sessed of the moiety of his residuary es- 
tate, bequeathed to her as above men- 
tioned, upon trust to pay the interest and 
dividends thereof to her mother, Sarah 
Potter, for her life, and after her death to 
her sister, the said Sarah Ellison, for her 
life, and after the decease of the survivor 
of her said mother and sister, upon trust 
to pay or transfer the said moiety unto 
and between her two neices, the said 
Sarah Ellison, the daughter, and her sis- 
ter Maria Ellison, in equal shares. Sa- 
rah Potter the mother, died on the 12th 
of January, 1812, Mary Potter, the tes- 
tator, on the 10th of August 1839, and 
Sarah Ellison, her sister on the 29th of 
March 1821. , 

On the death of Mary Potter, a sum 
of £4801. 3 per cent annuities, was stand- 
ing to her credit in the name of the Ac- 
countant General, and a moiety of this 
sum was claimed by the Plaintiff’s as 
trustees of the settlement of Mr. and 
Mrs, Nicholson, pursuant to the articles 
executed on their marriage and the sub- 
sequent settlement in pursuance of them. 

Tue Vice Cnancetior :—After re- 





peated discussions the law has been set- 
tled in the cases of Purdew v. Jackson, 1 
Russ. Honner v. Morton, 3 Russ, 65; 
and Bates v. Dandy, 3 Russ 62: In 
Purdew v. Jackson, Sir Thomas Plumer 
said that after repeated consideration of 
the subject, he still continued of the 
same opinion, that all assignments made 
by the husband of the wife’s outstanding 
personal chattels which were not, or 
could not be reduced into possession, 
whether the assignment were in Bank- 
ruptcy or under the insolvent acts, or to 
trustees for payment of debts, or toa pur- 
chaser for valuable consideration, passed 
only the interest which the husband had, 
subject to the wife ’s legal right of survi- 
vorship. In that case Mrs. Bolton was 
entitled to certain trust funds after the 
death of her aunt, which were assigned 
by her husband for valuable considera- 
tion before the death of the tenant for, 
life and the husband having died before 
the property was reduced into possession, 
the question was whether his assignee 








could claim the fund; and in conformity 
with the view taken by him during the 
discussion, Sir Thomas Plumer decided 
that Mrs. Bolton was entitled tothe fnud. 
Precisely the same question arose in the 
case of Honner v. Morton, and in this 
case Lord Lyndhurst said, that in Bates 
v. Dandy, no doubt could be entertained 
as to the husband’s power over the prop- 
erty, which was the subject of the as- 
signment, and the application of that 
case to the question in Honner v. Morton 
rested, not on the decree, but on a dichun 
wholly unnecessary for a decision of the 
actual points before the Court. The case 
of Lord Carteret v. Paschall,3 P. M. 
198 which was relied upon in the argu- 
ment in the present case, was decided on 
the ground, not that the husband might 
assign his wife’s, but his own chose in ac- 
tion, and it is observable that in p 99, it 
is stated to have been admitted on all 
sides, that if a man in his own right be 
entitled toa bond, or other chose in action, 
he might assign without any considera- 
tion, but where it was a _ chose in action 
which the husband had only in right of 
his wife he had no absolute title to it, but 
only a right to endeavor to reduce it into 
possession, if he could, during the joint 
lives of him and his wife, which if he 
should not be able to do, the same would 
remain as it was originally, in the wife. 

It is useless to be always travelling 
over the same ground. I consider the 
principle laid déwn by Sir Thomas Plu- 
mer, and twice affirmed by the Lord 
Chancellor to decide the present case, for 
whether the husband died before the 
tenant for life, or whether he survived 
and died before the property was reduced 
into possession, the same result must fol- 
low; and it must-therefore, be declared 
that Mr. Nicholson’s covenant did not 
operate as a disposition of the chose in 
action of the life which was not reduced 
into possession in her life time. 





@g- REPORTS IN THE SUPREME 
COURT AND COURT OF ERRORS. 


—IT WILL BE SEEN THAT WE HAVE MADE 


ARRANGEMENTS WITH THE ReEporTeER OF 
THE SuPREME CourT AND THE CouRT OF 
ERRORS, TO GIVE A SERIES OF CASES DECI- 
DED IN THOSE CouRTs. 





mh 6 ef se eS ee oe eS eh Oe 2 eee |...” 


